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The customary international law is one of the most important sources of 
international law. But in contemporary theories of international law, the status of 
customary international law has been awkward with a lot of theoretical disputes. In 
order to grasp the essential characteristic of customary international law, the author 
makes a multidimensional study on its theory and judicial practice from aspects of  
legal philosophy, international community and analytical positivism, as is expected to 
build a comparatively full and objective theoretical system for customary international 
law.  
This dissertation is divided into three parts including preface, text and epilogue. 
The text includes five chapters: 
The Chapter one mainly discusses some basic concepts related with customary 
international law. Firstly, the author discusses the formation of the concept of 
customary international law from two aspects, ie., the important influence from the 
theories of internal customary law and the self-evolvement of the theory of 
international law. Secondly, the author discusses the definition of customary 
international law with aim to give a general description of it and makes a necessary 
discrimination between customary international law and international custom. Thirdly, 
the author describes the process of the formation of customary international law from 
traditional stage to modern stage. With this description, the whole developing history 
of customary international law will be showed clearly before further study on the 
entities of customary international law is made. Lastly, the author makes a study on 
the status and function of customary international law within contemporary 
international community, as is to point out that the contemporary theory of 
international law has neglected the importance of customary international law in the 
status and function, indicating the importance of this study.  
In Chapter two, the author focuses on discussing the relationship between justice 
and customary international law. This is the first work which one has to do before 
making systematic study on customary international law, as to disclose the intrinsic 
and inseparable relationship between customary international law and legal 















customary international law with legal philosophy. Secondly, the author discusses the 
contents of the ‘justicial value’, clarifies the independent status of the ‘ideal of justice’ 
and points out that it, being the thoughts of legal philosophy, is applicable in the 
community composed of countries. Thirdly, based on the above studies, the author 
analyzes the constitutive function that the international justice holds on the customary 
international law, ie., international justice is the criterion of judging whether the 
customary international law is ‘good law’ or not, and can promote the development of 
customary international law. 
In Chapter three, the author makes an exploration of the formation and force of 
customary international law from aspect of international community with aim to give 
a social interpretation on this issue. Firstly, a social academic approach is introduced 
in and then the intrinsic character of international community and the constitutive 
relationship between international community and customary international law is 
analyzed. Based on above discussions, the author describes the microcosmic process 
of the formation of customary international law within the circumstance of 
international community to unveil the ‘mystic veil’ hanging over it. Lastly, the author 
focuses on discussing the force of customary international law in the international 
community, which is one of the most disputed fundamental issues in the theory of 
customary international law, as is completely different from those given by a lot of 
contemporary scholars.  
In Chapter four, the author makes a study on the constitution of international 
custom through a positive approach. Firstly, the author gives a general comment on 
the theories in this area including ‘two-element theory’, ‘reform theory’ and 
‘reformulation theory’. Secondly, the author discusses two most fundamental 
constitutive elements of international custom, ie.,the ‘practice’ and the ‘consciousness 
of sovereign nations’. Lastly, based on above studies, the author describes the process 
and the mechanism of the formation of the rules of customary international customary 
law through a positive approach.  
In Chapter five, the author discusses the classification, determination and 
evolvement of the rules of customary international law. Firstly, the author discusses 
the classification of the rules of customary international law, which could be divided 
into three types based on difference in force, including universal rules, general rules 















studies the relationships between the ‘universal rules’ and ‘jus congens’, the ‘general 
rules’ and ‘obligations erga omnes’ to clarify the blurry ideas on the force of the rules 
of customary international law. Secondly, the author discusses the determination and 
application of the rules of customary international law in judicial practice, mostly in 
C.I.J.. Lastly, the author gives an academic analysis on the evolvement and 
termination of the rules of customary international law, especially on the problem of 
the intrinsic contradiction between the self-evolvement and the strengthening of the 
force of customary international law. The author is trying to give a reasonable and 
practical interpretation on this issue. 
As the concluding part of this dissertation, the epilogue makes a simple 
prediction of the future of customary international law. Although it is difficult to 
predict accurately, the author still believes that the customary international law will 
definitely play its role as justicial international law rules if adequate attention is paid 
to its theory and judicial practice.  
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